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July 9, 2020

David W. Rowan, Esq.

Lynwood W. Lewls, Jr, E5q,

RE: Matthew Hart v Town of Onley

Dear Mr, Lewls and Mr. Rowan,

Plalntiff raised three issues in his complaint that the closed meeting of the Onley town council
on May 19, 2020 violated the Freedom of information Act (FOIA). First, that the notlce of the spectal
meeting of the town councll did ot comply with Va. Code Section 15,2-1418; Second, that the subject
of the closaed meeting did not fall within a permitted exception {o the open meeting requirement under
Va, Code Section 2.2-3711 A; Third, the motion to go Into closed sesslon did not comply with FOIA
requirements. ‘

With respect to the first Issue, the testimony Indicated that the Town Manager sent an eiall
notice of the speglal meeting to Mr, Hart, Code Section 15.2-1418 requires that the notice be in writing
delivered In parsan to the reciplent or to his residence or place of business, Emall notices are permitted
only If requested by the recipient, Mr. Hart testlfled he had not requested to ba notified by emall. Mr,
Hart further testiflad he had racelved the emall notlee of the special meeting and had filed sn objection
to the meeting, The Charter of the Town of Gnley does not have the same requlraments for notice of
specta! meetings and requires only “reasonable notice” Assuming that the emall notlce of the special
meeting dld not comply with Code Section 15.2-1418, 1 {ind nothing In the Code of Virginla that
invalldates the actions taken at a special meeting where the notlce did not meet the requirements of
Code Section 15.2-1418. in any case, the fallure of the notice to meet the requirements of Code Section
158,2-1418 doas not constitute a FOIA viotation,

With respect to the second Issue, Code Section 2,2-3711 permits public bodies to go Into closed
sasslan for the purpose of discussion of the parfarmance and disciplining of specific public officlals,
Plalntiff cltad FOIA Advisory Opinlon AQ-17-03 which held that a school board could not go Into closed
sesslon for the purpose of discipiining a school bourd member because It had no authority to disclpline




its members. That opinion went on to state that if the public body has the formal power to discipline
fellaw public officer, than a discusston of the performance of that officer and what disciplinary action to
take could take place In closed session. Ve, Code Section 15.2-1400 provides that members of public
bodies can be fined or punished for "disorderly conduct” This code section provides the formal
authority for the town councli to discipline its members, Consequently, the town councll's declsion to
go Into closed sesslon to discuss Mayor Hart's performance and any disclplining of the mayer was an
appropriate tople for a ¢losed meating,

With respect to the third Issue, the miotion to go into ¢losed sesslon was as follows: “Motion:
To go into Closed Sesston (6:32 pmy) In accordance with Section 2,2-3711{A} of the Code of Virghila of
1950, as amended for the purpose of Paragraph 1: Discusslon or Consideratlon of Parsonnel Matters
pertalning to the Elected Governing Body of the Town of Onley, specifically related to parliamentary
procedure, meeting decorurn and professionalism,” FOIA Advisory Opinlon AQ-02-16 sets forth the
standard for determining If a motlon to go Into closed sesslon complies with FOIA. The motfon must
{dlentify the subject matter of the meeting, state the purpose of the raeeting and make spaclfic
reference to the applicable exemptlon from the open meeting requirements, The oplnlon goes on to
note that “when ldentifying the subject of a closed meeting, the subject need not ba so spaclflc as o
defaat the ressan for going Into closed sesston, but should at [east provide the public with general
Information as to the ebject of the distusston.” In the present case, the motlon referenced Code Secton
2,2-3711(A) as the applicable statute which provided the exemption {rom the open meeting
reguirement. The motion referenced “discussion or consideration of personnel matters pertaining to
the Elected Governing Bady of the Town of Onley” as the purpose of the meeting. The motfen then
referenced "specifically refated to parilamentary procedure, meeting decorurn and professionalism” as
the subjact of the meeting. The Ianguage that the discussion Is “pertaining to the Elected Governing
Body of the Town of Onley” indicates that the discussion is going to be sbout the actions of the
members of the town councll. The language “spacifically related to parliamentary procedure, meeting
decorum and prafessionalism” indicates that the discussion Is going to be about the behavior of the
members of the town councit, A discussion about parllamentary procedure standing alone would not he
a proper subject for a closed meeting, but when considered In the context of the demeanor and
profassionallsm of members of councl it Indicates that I is the adherence to parliamentary protedure
which Is going to be discussed, These topics falf under the category of “performance” and “discipiining”
of specific public offlcars which is permittad under Code Sectlon 2,2-3711, For these reasons | find that
the motion to go Into closed session complied with FOIA requirements,

For the reasons set forth above | find that the Onfey Town Councli complied with FOIA
requirements when it went Into closed session on May 16, 2020 and that petitioner Is not entitled to an
injunction. 1 request that Mr. Lewis prepare an order reflecting my decision and submit it to Mr, Rowan
for andorsement. The order should then be submittad to Ms. Chisum who can contact me and § can let
her know where to send it so that | can enter the order.

Yaurs Truly,

i

SarrD, Eggleston, Ui, Judge
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