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The Honorable Clinton Jenkins
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Suffolk, Virginia 23439
Dear Delegate Jenkins:
I am responding to your request for an official advisory opinion in accordance with § 2.2-505 of
the Code of Virginia.
Issue Presented

You ask whether a policy adopted by the Suffolk City School Board conflicts with the Virginia
Freedom of Information Act (VFOIA).
Background

You explain that the Suffolk City School Board has adopted a policy that applies when a school
board member submits a request for information to the school administration. The policy provides, in
part, that "[i]f considerable work or time is required to generate information requested from the
administration by a Board Member, then the full Board must endorse the request." 1 You explain further
that the policy states that "[c]onsiderable work or time means research that requires more than 60 minutes
to generate."2
You relate that the policy is understood to prohibit the school district from releasing any
information to a school board member unless the full Board has voted on the request, even if the
information would otherwise be releasable under VFOIA.
Applicable Law and Discussion

When considering citizen access to government records we must consider the level of openness

1

See SUFFOLK CITY SCHOOL BOARD POLICY MANUAL§ 2-2.6:l(A)(6), available at https://www.spskl2.net/our
division/policies_and_regulations.
2

Id.
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that the General Assembly has established for Virginia's government operations. The tenets of open
government and transparency are the core principles of VFOIA. The General Assembly has expressly
stated that VFOIA "shall be liberally construed to promote an increased awareness by all persons of
governmental activities and afford every opportunity to citizens to witness the operations of
govemment." 3 Section 2. l-3704(A) of VFOIA states that "[e]xcept as otherwise specifically provided by
law, all public records shall be open to citizens of the Commonwealth."4
School boards in Virginia are vested with "[t]he supervision of schools in [each] school
division."5 Further, the General Assembly has provided that each school board may "adopt bylaws and
regulations . . . for its own government, for the management of its official business and for the
supervision of schools."6 A school board may not, however, adopt regulations or policies that are
"inconsistent with state statutes." 7
The school board policy in question may conflict with VFOIA if a school board member makes a
valid request that is governed by VFOIA, because the school board policy prohibits the school division
from providing a school board member with records unless the various conditions of the policy are
satisfied. 8 Accordingly, in my opinion, the policy cannot apply to delay or deny access to a school board
member to records that may be obtained under VFOIA.
I note, however, that whether any particular request falls within VFOIA is a fact dependent
question, turning on the specific request. VFOIA governs citizens' access to information contained in
existing public records, but it does not require a public body to create records that do not exist. 9 The
school board policy applies to requests for "information," which is broader than "records.''

Conclusion
lt is my opinion that, in some instances, a local school board policy restricting the release of
information may conflict with VFOIA. VFOIA requires public bodies to operate in an open and
accessible manner. Policies adopted by a school board should not impede access to public records by

VA. CODE ANN. § 2.2-3700(8) (LexisNexis, current through the 2020 Regular Session, and 2020 Special
Session I, c. I ofthe General Assembly).
3

4 VA. CODE ANN. § 2.2-3704(A) (LexisNexis, current through the 2020 Regular Session, and 2020 Special
Session l, c. I of the General Assembly).

5 VA. CONST. art. VIII, § 7; see also generally VA. CODE ANN. § 22.1-79 (LexisNexis, current through the 2020
Regular Session, and 2020 Special Session I, c. I of the General Assembly) (providing that "[a] school board
shall ... [s]ecure, by visitation or otheiwise, as full information as possible about the conduct of the public schools
in the school division and take care that they are conducted according to law and with the utmost efficiency").
6 VA. CODE ANN. § 22. l-78 (LexisNexis, current through the 2020 Regular Session, and 2020 Special Session I,
c. I of the General Assembly).

7

Id.; see also Sosebee v. Franklin Cty. Sch. Bd., 843 S.E.2d 367, 370-71 (2020).

See, e.g., VA. CODE ANN. § 2.2-3700(8) (providing that "[u]nless a public body or its officers or employees
specifically elect to exercise an exemption provided by this chapter or any other statute, ... all public records shall
be avajJahle for inspection and copying upon request. AJJ public records ... shall be presumed open, unless an
exemption is properly invoked.").
8

9 VA. CODE ANN. § 2.2-3704(0) (stating that "[s]ubject to the provisions of subsection G, no public body shall
be required to create a new record if the record does not already exist").
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citizens of the Commonwealth.
With kindest regards, I am,
Very truly yours,
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Attorney General
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